
Franklin J. Tuchols 
Assignment History

Year Assignment Location

1971 Ordination Bu!alo, NY

1971-73 Parochial Vicar, St. Mary Church & School Batavia, NY

1973-76 Parochial Vicar, St. Mary of Sorrows Church & 
School

Bu!alo, NY

1976-1982 Marriage & Family Counselor, Catholic Charities of 
Bu!alo; Residence; St. Mary of Sorrows C&S

Bu!alo, NY

1982-83 Parochial Vicar, St. John the Evangelist Church & 
School

Bu!alo, NY

1983-84 No assignment listed; In residence, Blessed 
Sacrament Church & School

Bu!alo, NY

1984-95 Chaplain, Children’s Hospital of Bu!alo; In 
residence, Blessed Sacrament Church & School

Bu!alo, NY

1995 Arrested and convicted of Cocaine possession in 
the neighborhood of Blessed Sacrament C&S

Bu!alo, NY

1995-2000 Absent on Leave Bu!alo, NY

1995-97 In residence, Blessed Sacrament Church & 
School, while on leave

Bu!alo, NY

1997-2000 Absent on Leave; No residence listed Whereabouts unknown

2001-Present Not listed in any ecclesiastical directories Whereabouts unknown; 
Rumored to live in CT





STATE OF NEW YORK

SUPREME COURT: COUNTY OF ERIE

PB-1-DOE,

Plaintiff,

vs. SUMMONS

THE DIOCESE OF BUFFALO, N.Y. A/K/A Index No.:

DIOCESE OF BUFFALO, ST. MARY OF

SORROWS CHURCH, ST. MARY OF

SORROWS SCHOOL, and BISHOP FALLON

HIGH SCHOOL,

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

PLEASE TAKE NOTICE THAT YOU ARE HEREBY SUMMONED to answer the

Complaint, a copy of which is hereby served upon you, and to serve a copy of your Answer to

the Complaint upon the undersigned attorneys listed below within twenty (20) days after the

service of this Summons, exclusive of the day of service (or within thirty (30) days after the

service is complete if this Summons is not personally delivered to you within the State of New

York); and in the case of your failure to appear or answer, judgment by default will be taken

against you for the relief demanded herein.

This action is brought in the County of Erie on the basis of the Plaintiff's residence.

Dated: New York, New York

August 14, 2019
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Yours

.

Paul K. Barr

FANIZZI & BARR, P.C.

Attorneys for Plaintiff

2303 Pine Avenue

Niagara Falls, NY 14301

716-284-8888

pbarr@fanizziandbarr.com

-and-

Diane Paolicelli

PHILLIPS & PAOLICELLI, LLP

Attorneys for Plaintiff

747 Third Avenue, Sixth Floor

New York, New York 10017

212-388-5100

dpaolicelli@p21aw.com
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STATE OF NEW YORK

SUPREME COURT: COUNTY OF ERIE

PB-1-DOE,

Plaintiff,

vs. COMPLAIN_T

THE DIOCESE OF BUFFALO, N.Y. A/K/A Index No.:

DIOCESE OF BUFFALO, ST. MARY OF

SORROWS CHURCH, ST. MARY OF

SORROWS SCHOOL, and BISHOP FALLON

HIGH SCHOOL,

Defendants.

____

PB-1-Doe, a victim of childhood sexual abuse, by and through his undersigned attorneys,

as and for his Complaint, alleges as follows:

NATURE OF THE ACTION

1. This action is brought pursuant to the Child Victims Act, codified at CPLR 214-g.

2. Plaintiff
"PB-1-Doe"

was repeatedly sexually abused and assaulted while a

student at Defendant St. Mary of Sorrows School and Defendant Bishop Fallon High School.

Both of these Defendants are Roman Catholic schools that were under the authority of the

Defendant Diocese of Buffalo ("Diocese"). Plaintiff's abusers included teachers and priests who

were hired, retained, supervised, placed, directed and otherwise authorized to act by the Diocese.

3. The abuse of Plaintiff took place of over many years, beginning when Plaintiff

was about 10 or 11 years old.

4. The Roman Catholic Church, and the Defendants specifically, have long known

that substantial numbers of priests throughout history, and up to and including the present day,
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violate their vows or promises of celibacy and otherwise misbehave by soliciting sexual contact

with parishioners and others, in particular with children like Plaintiff, who are entrusted to their

spiritual care and guidance. Official Church documents dealing with this unspeakable

misconduct span the centuries, many of which were and are well known to Defendants.

5. Notwithstanding this knowledge, and the fiduciary duty and relationship of trust

owed to parishioners and their children, Defendants negligently, recklessly, and willfully failed

to protect Plaintiff from sexual abuse, permitted the abuse to occur, failed to supervise, failed to

timely investigate misconduct, acted to protect their own self-interest to the detriment of

innocent children, and are otherwise responsible for the repeated sexual assault of Plaintiff, and

Plaintiff's consequential injuries and damages.

JURISDICTION AND VENUE

6. This Court has personal jurisdiction over the Defendants pursuant to CPLR 301 in

that the Defendants reside in New York.

7. This Court has jurisdiction over this action because the amount of damages

Plaintiff seeks exceeds the jurisdictional limits of all lower courts which would otherwise have

jurisdiction.

8. Venue for this action is proper in the County of Erie pursuant to CPLR 503 in that

Defendant Diocese resides in this County.

PARTIES

9. Plaintiff is an individual residing in Erie County, New York.

10. Plaintiff's date of birth is 1957.

11. Defendant The Diocese of Buffalo ("Diocese") is a not for profit corporation with

a principal place of business located at 795 Main Street, Buffalo, NY.
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12. At all relevant times the Diocese oversaw, managed, controlled, directed and

operated parishes, churches and schools for minor children within the Diocese.

13. At all relevant times, Defendant Diocese oversaw, managed, controlled, directed

and operated Defendant St. Mary of Sorrows Church and Defendant St. Mary of Sorrows School,

a Roman Catholic elementary school then located at 30 Rich Street, Buffalo, NY.

14. At all relevant times, Defendant Diocese owned the premises where Defendant St.

Mary of Sorrows Church and Defendant St. Mary of Sorrows School were located.

15. At all relevant times, Defendant Diocese oversaw, managed controlled, directed

and operated Defendant Bishop Fallon High School, a Roman Catholic high school located in

Buffalo, NY.

16. At all relevant times, Defendant Diocese oversaw, managed, controlled, directed

and assigned priests and lay teachers to work in parishes, churches and schools that were under

the authority of the Diocese, including Defendants St. Mary of Sorrows Church, St. Mary of

Sorrows School and Bishop Fallon High School.

FACTUAL ALLEGATIONS

17. Plaintiff repeats and each and every allegation set forth above as if fully set forth

herein.

18. From approximately 1963 through 1973, Plaintiff attended Defendant St. Mary of

Sorrows School.

19. At all relevant times, Fr. Joseph Franklin Tuchols ("Fr. Tuchols") was a Roman

Catholic priest employed by Defendant Diocese and assigned to Defendants St. Mary of Sorrows

Church and St. Mary of Sorrows School.
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20. At all reicvant times, Fr. Tuchols was under the direct supervision and control of

the Defendant Diocese and Defendants St. Mary of Sorrows Church and St. Mary of Sorrows

School. His assigned duties included, inter alia, serving as assistant priest under the then pastor,

Fr. Welker. His duties also included interacting with, mentoring and counseling children.

21. At all relevant times, Fr. Paul Nogaro ("Fr. Nogaro") was a Roman Catholic priest

employed by Defendant Diocese and assigned to Defendants St. Mary of Sorrows Church and/or

St Mary of Sorrows School.

22. At all relevant times, Fr. Nogaro was under the direct supervision and control of

Defendant Diocese and Defendants St. Mary of Sorrows Church and St. Mary of Sorrows

School. His assigned duties included, inter alia, preparing boys in the parish for the Sacrament

of Confirmation, and assisting the then pastor, Fr. Paul Durkin. His duties also included

interacting with, mentoring and counseling children.

23. At all relevant times, a Roman Catholic priest known to Plaintiff as "Fr.
Mike"

was employed by Defendant Diocese and assigned to Defendant St. Mary of Sorrows Church

and/or St Mary of Sorrows School.

24. At all relevant times, Fr. Mike was under the direct supervision and control of

Defendant Diocese and Defendants St. Mary of Sorrows Church and School. He was assigned,

inter alia, to coach wrestling, and otherwise interacted with, mentored and counseled children.

25. At all relevant times, Fr. Peter Popadick ("Fr. Popadick") was a Roman Catholic

priest employed by Defendant Diocese and assigned to Defendant Bishop Fallon High School.

26. At all relevant times, Fr. Popadick was under the direct supervision and control of

Defendant Diocese and Defendant Bishop Fallon High School. His assigned duties included,
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inter alia, teaching Afro-American studies and coaching tennis, and otherwise interacting with,

mentoring and counseling minor boys.

27. At all relevant times, Defendants authorized Fr. Tuchols, Fr. Nogaro, Fr. Mike

and Fr. Popadick, to be alone with children, including Plaintiff, and to have unfettered and

unsupervised access to them.

28. Defendants authorized Fr. Tucholz, Fr. Nogaro, Fr. Mike and Fr. Popadick to

have physical contact with minors, in a manner consistent with providing discipline, counseling,

educational and spiritual guidance, and leadership.

29. Defendants required students, like Plaintiff, to accept discipline and instruction

from clergy and teachers, including Fr. Tuchols, Fr. Nogaro, Fr. Mike and Fr. Popadick, and to

obey their orders.

30. Plaintiff was raised as a Catholic, and at all relevant times had developed a

reverence, respect and/or fear of the Catholic Church and its clergy.

31. In or about 1972-1973, when Plaintiff was the captain of his wrestling team, Fr.

Mike engaged in unpermitted, forcible and harmful sexual contact with Plaintiff. This sexual

abuse, which was repeated, took place in the basement of Defendant St. Mary of Son'ows

School.

32. In or about 1972-1973, when plaintiff was in the eighth grade, and preparing for

Confirmation, Fr. Nogaro engaged in unpermitted, forcible and harmful sexual contact with

Plaintiff.

33. In or about 1973-1974, Fr. Tuchols plied him with pills and alcohol, and cñgaged

in unpermitted, forcible and harmful sexual contact with Plaintiff. This sexual abuse took place
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in the rectory of Defendant St. Mary of Sorrows Church and in other churches and locations

operated by the Diocese, and continued until after Plaintiff turned 18.

34. In or about 1973-1974, Fr. Popadick engaged in unpermitted, forcible and harmful

sexual contact with Plaintiff. This abuse, which was repeated, took place on the premises of

Bishop Fallon High School, in the gym showers after tennis practice.

35. In addition to the foregoing sexual abuse by several priests, Plaintiff was

subjected to sexual molestation by lay teachers under the direction, supervision and control of

Defendant Diocese and Defendants St. Mary of Sorrows Church and St. Mary of Sorrows

School. These offending lay teachers included Thomas Krachowiak, who molested Plaintiff

when he was about 10-11 years old, and Mr. Anderson, Plaintiff's seventh and eighth grade

teacher, who repeatedly took Plaintiff to his home near St. Mary of Sorrows School, and

molested him.

36. Plaintiff's relationship to Defendants as a vulnerable child and student, and the

culture of the Catholic Church, which Defendants endorsed, put pressure on Plaintiff not to

report the sexual molestation and abuse he endured at the hands of clergy and lay teachers in

Defendants'
employ.

37. Defendants knew or should have known that the aforementioned priests and lay

teachers were dangers to minor boys like Plaintiff, before the sexual abuse of Plaintiff occurred.

38. The Vatican and other church authorities addressed the problem of clergy sex

abuse on countless occasions prior to the abuse of Plaintiff, and communicated as much with all

levels of Church hierarchy including bishops and other Diocesan leaders. As such, at all relevant

times, Defendants were well aware that errant sexual behavior by some priests was not only

widespread but predictable.
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39. Upon information and belief, not only was Defendant Diocese aware of sexual

abuse of children, but it participated in covering up such heinous acts by moving errant priests

and clergy members from assigiüñeñt to assignment, thereby putting children in harm's way.

40. Defendants owed Plaintiff a duty of reasonable care because they had superior

knowledge about the risks their facilities posed to minor children, the risk of abuse in general,

and the risks that Fr. Tuchols, Fr. Mike, Father Nogaro and Fr. Popadick posed to Plaintiff.

41. Prior to the time of Plaintiff's abuse Defendants knew or should have known of

numerous acts of sexual assault committed by clergy members within the Archdiocese and

elsewhere in the Roman Catholic Church, and knew that there was a specific danger of child sex

abuse for children in their institutions and programs.

42. The sexual abuse of Plaintiff described above was foreseeable.

43. Prior to the time of Plaintiff's abuse by each of the above-described priests and

lay teachers, Defendants knew or should have known of acts of child sexual abuse by these

individuals.

44. Defendants owed Plaintiff a reasonable duty of care because they affirmatively

solicited children and parents to send their children to St. Mary of Sorrows and Bishop Fallon

High School; they undertook custody of minor children, including Plaintiff; they promoted their

facilities and programs as being safe for children, they held out their agents, including the priests

and lay teachers described herein, as safe to work with and around minors, they encouraged

parents and children to spend time with their agents; and/or authorized their agents, including the

priests and lay teachers described herein, to spend time with, interact with, and recruit children.

45. Defendants owed Plaintiff a heightened, fiduciary duty of care because they held

themselves out as being able to provide a safe and secure enviroñiñeñt for children, including
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Plaintiff; Plaintiff's parents entrusted Plaintiff to
Defendants'

care, and expected that Plaintiff

would be safe and properly supervised in an environment flee from harm and abuse; Plaintiff

was a vulnerable minor, and unable to protect himself; and Defendants affirmatively assumed a

position of empowerment over Plaintiff.

46. Defendants owed Plaintiff a duty to protect him from harm because Defendant's

acts and omissions created a foreseeable risk of harm to Plaintiff.

47. As a result of the foregoing, Plaintiff has suffered and continues to suffer great

physical and mental pain and anguish, severe and permanent emotional distress, psychological

injuries, fear and anxiety; was prevented and will continue to be prevented from performing his

normal daily activities; was and will continue to be deprived of the enjoyment of life's

pleasures; has suffered and continues to suffer loss of spirituality; has suffered and will continue

to suffer loss of earnings and earning capacity; has incurred and will in the future incur expenses

for medical and psychological treatment, and was otherwise damaged.

COUNT I

NEGLIGENT HIRING, RETENTION, SUPERVISON, AND DIRECTION

48. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

49. At all relevant times Defendants had a duty to exercise due care in hiring,

appointing, assigning, retention, supervision and direction of its priests and lay teachers,

including Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and Mr.

Anderson, so as to protect minor children, including Plaintiff, who were likely to come into

contact with, and/or under the influence or supervision of these individuals, and to ensure that
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these individuals did not use their assigned positions to injure minors by sexual assault, contact

or abuse.

50. Defendants were negligent and failed to use reasonable care in hiring, appointing,

assigning, and retention, of Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas

Krachowiak and Mr. Anderson, failed to properly investigate their backgrounds and employment

history, and/or hired, appointed and/or assigned them to St. Mary of Sorrows Church and School

and Bishop Fallon High School, when Defendants knew or should have known of facts that

would make them a danger to children; and Defende_ts were otherwise negligent.

51. Defendants were negligent and did not use reasonable care in their supervision

and direction of Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and Mr.

Anderson, failed to monitor their activities, failed to oversee the manner in which they calTied

out the duties to which Defendants assigned them, even though they knew or should have known

that these individuals posed a threat of sexual abuse to minors; allowed the misconduct described

above to occur and continue; failed to investigate these
priests'

and lay
teachers'

dangerous

activities and remove them from their premises; and Defendants were otherwise negligent.

52. Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and Mr.

Anderson would not have been in a position to sexually abuse Plaintiff had Defendants not been

negligent in the hiring, retention, supervision, and direction of these employees.

53. At all relevant times, the aforementioned priests and lay teachers acted in the

course and scope of their employment with Defendants.

54.
Defendants'

aforesaid actions were willful, wanton, malicious, reckless, and/or

outrageous in their disregard for the rights and safety of Plaintiff.
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55. Plaintiff suffered grave injury as a result of the foregoing sexual abuse and

misconduct, including physical, psychological and emotional injury as described above.

56. By the reason of the foregoing, Defendants are jointly and severally liable to

Plaintiff for compensatory and punitive daraages, in an amount to be determined at trial, together

with interest and costs.

COUNT II

NEGLIGENT. RECKLESS, AND WILLFUL MISCONDUCT

57. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

58. At all relevant times, Defendants affirmatively and/or impliedly represented to

minor children, their families and the general public that clergy and lay teachers working in the

Diocese, including Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and

Mr. Anderson, did not pose a risk and/or that they did not have a history of sexually abusing

children, and that children, including Plaintiff, would be safe in their care.

59. Defendants knew or should have known this representation was false and that

employing Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and Mr.

Anderson and giving them unfettered access to children, including Plaintiff, posed an

unacceptable risk of harm to children.

60. Defendant Diocese maintained a policy and practice of covering up criminal

activity committed by clergy members within the Diocese.

61. Over the decades, this
"cover-up"

policy and practice of the Diocese resulted in

the sexual assault of untold numbers of children, and put numerous other children at risk of

sexual assault.
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62. Defendants failed to report multiple allegations of sexual abuse by their

employees, agents and representatives, to the proper authorities, thereby putting children at risk

of sexual assault.

63. Upon information and belief, Defendants covered up acts of abuse by Fr. Tuchols,

Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and/or Mr. Anderson and concealed

facts concerning their sexual misconduct from Plaintiff and his family.

64. By failing to disclose the identities, histories and information about sexually

abusive clergy in their employ, Defendants unreasonably deprived the families of children

entrusted to their care, including Plaintiff, of the ability to protect their children.

65. Defendants failed to warn Plaintiff and his parents that Fr. Tuchols, Fr. Mike, Fr.

Nogaro, Fr., Popadick, Thomas Krachowiak and Mr. Anderson posed a risk of child sexual

assault.

66. The conduct of Defendants as described herein was done with utter disregard as to

the potential profound injuries which would ensue, and with depraved indifference to the health

and well-being of children, and to the fact that Defendants were knowingly subjecting children in

their charge, including Plaintiff, to sexual crimes.

67.
Defendants'

aforesaid actions were negligent, reckless, willful and wonton in their

disregard for the rights and safety of children, including Plaintiff.

68. As a direct and proximate result of
Defendants'

misconduct, Plaintiff suffered

grave injury, including the physical, psychological and emotional injury and damages as

described above.
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69. By the reason of the foregoing, Defendants are jointly and severally liable to

Plaintiff for coñipeñsatory and punitive damages, in an amount to be determined at trial, together

with interest and costs.

COUNT III

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

70. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

71. The sexual abuse of Plaintiff was extreme and outrageous conduct, beyond all

possible bounds of decency, atrocious and intolerable in a civilized world.

72.
Defendants'

aforesaid negligent, grossly negligent and reckless misconduct

endangered Plaintiff's safety and caused him to fear for his own safety.

73. Defendants knew or disregarded the substantial probability that Fr. Tuchols, Fr.

Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and/or Mr. Anderson would cause severe

emotional distress to Plaintiff.

74. As a direct and proximate result of
Defendants'

foregoing misconduct, Plaintiff

suffered severe emotional distress including psychological and emotional injury as described

above.

75. By the reason of the foregoing, Defendants are jointly and severally liable to

Plaintiff for compensatory and punitive damages in an amount to be determined at trial, together

with interest and costs.

COUNT IV

PREMISES LIABILITY
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76. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

77. At all relevant times, Defendants owned, operated, and /or controlled the premises

known as St. Mary of Sorrows Church, St. Mary of Sorrows School, and Bishop Fallon High

School, including the areas where the sexual abuse of Plaintiff occurred.

78. At all relevant times, Plaintiff was rightfully present at the aforementioned

premises.

79. Defendants had a duty to see that the premises at which Plaintiff was rightfully

present were in a reasonably safe condition for the intended use by students, like Plaintiff, whose

presence was reasonably anticipated.

80. Defendants willfully, recklessly, and negligently failed to provide a reasonably

safe premises that were free from the presence of sexual predators and/or the assault by the

occupants of the premises, including Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas

Krachowiak and Mr. Anderson. Defendants thereby breached their duty of care of Plaintiff.

81. As a direct and proximate result of
Defendants'

misconduct, Plaintiff suffered

grave injury, including the physical, psychological and emotional injury and damages as

described above.

82. By reason of the foregoing, Defendants are jointly and severally liable to Plaintiff

for compensatory and punitive damages in an amount to be determined at trial, together with

interest and costs.

COUNT V

BREACH OF FIDUCIARY DUTY
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83. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

84. At all relevant times, there existed a fiduciary relationship of trust, confidence and

reliance between Plaintiff and Defendants. The entrustment of Plaintiff to the care and

supervision of the Defendants while Plaintiff was a vulnerable child, imposed upon Defendants a

fiduciary duty to act in the best interests of Plaintiff.

85. Defendants were entrusted with the well-being, care, and safety of Plaintiff, which

Defendants had a fiduciary duty to protect.

86. By reason of the foregoing, Defendants breached their fiduciary duties to

Plaintiff.

87. As a direct and proximate result of
Defendants'

foregoing breach, Plaintiff

suffered grave injury, including the physical, psychological and emotional injury and damages as

described above.

88. By reason of the foregoing, Defendants are jointly and severally liable to Plaintiff

for compensatory and punitive damages in an amount to be determined at trial, together with

interest and costs.

COUNT VI

BREACH OF DUTY IN LOCO PARENTIS

89. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

90. At all relevant times, Plaintiff was a vulnerable child entrusted to
Defendants'

care, and was under the supervision and control of Defendants such that Defendants owed him a

duty to act in loco parentis and to prevent foreseeable injuries.

{00045623} 14

FILED: ERIE COUNTY CLERK 08/14/2019 07:44 AM INDEX NO. 810245/2019

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 08/14/2019

16 of 18



91. By reason of the foregoing, Defendants breached their duties to act in loco

parentis.

92. As a direct and proximate result of
Defendants'

foregoing breach, Plaintiff

suffered grave injury, including the physical, psychological and emotional injury and damages

as described above.

93. By reason of the foregoing, Defendants are jointly and severally liable to Plaintiff

for compensatory and punitive damages in an amount to be determined at trial, together with

interest and costs.

COUNT VII

BREACH OF STATUTORY DUTIES TO REPORT

94. Plaintiff repeats and re-alleges each and every allegation set forth above as if fully

set forth herein.

95. Pursuant to N.Y. Soc. Serv. Law §§ 413 and 420, Defendants had a statutory duty

to report reasonable suspicion of abuse of children in their care.

96. Defendants breached their statutory duty by failing to report reasonable suspicion

of abuse by Fr. Tuchols, Fr. Mike, Fr. Nogaro, Fr., Popadick, Thomas Krachowiak and/or Mr.

Anderson of children in their care.

97. As a direct and proximate result of
Defendants'

foregoing breaches, Plaintiff

suffered grave injury, including the physical, psychological and emotional injury and damages as

described above.

98. By reason of the foregoing, Defendants are jointly and severally liable to Plaintiff

for compensatory and punitive damages in an amount to be determined at trial, together with

interest and costs.
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WHEREFORE, Plaintiff prays for judgment as follows:

a. Awarding Plaintiff compensatory damages for his injuries, in an amount to be

determined at trial;

b. Awarding Plaintiff punitive damages for his injuries, in an amount to be

determined at trial;

c. Awarding Plaintiff prejudgment interest, to the extent available by law;

d. Awarding Plaintiffs costs and disbursements and
attorneys'

fees to the extent

available by law; and

e. Awarding such other and further relief as this Court may deem just and proper.

JURY TRIAL DEMANDED

99. Plaintiff demands a trial by jury of all issues triable by jury in this action.

Dated: New York, New York

August 14, 2019

Yours, etc.-

.

Paul K. Barr

FANIZZI & BARR, P.C.

Attorneys for Plaintiff

2303 Pine Avenue

Niagara Falls, NY 14301

716-284-8888

pbarr@fanizziandbarr.com

-and-

Diane Paolicelli

PHILLIPS & PAOLICELLI, LLP

Attorneys for Plaintiff

747 Third Avenue, Sixth Floor

New York, New York 10017

212-388-5100

dpaolicelli@o2law.com
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3ODLQWLII�3%���'RH��E\�DQG�WKURXJK�KLV�XQGHUVLJQHG�DWWRUQH\V��DV�DQG�IRU�KLV�&RPSODLQW��

DOOHJHV�DV�IROORZV��

NATURE OF THE ACTION 

�� 7KLV�DFWLRQ�LV�EURXJKW�SXUVXDQW�WR�WKH�&KLOG�9LFWLPV�$FW��FRGLILHG�DW�&3/5�����J��

�� 3ODLQWLII�3%���'RH�ZDV�UHSHDWHGO\�VH[XDOO\�DEXVHG�DQG�DVVDXOWHG�E\�)DWKHU�-RVHSK�

)UDQNOLQ� 7XFKROV� �KHUHLQDIWHU� ³)U�� 7XFKROV´��� )DWKHU� 3DXO� 1RJDUR� �KHUHLQDIWHU� ³)U�� 1RJDUR���

)DWKHU�³0LNH´��KHUHLQDIWHU�³)U��0LNH´���DQG�)DWKHU�3HWHU�3RSDGLFN��KHUHLQDIWHU�³)U��3RSDGLFN´���

ZKR� ZHUH� KLUHG�� UHWDLQHG�� VXSHUYLVHG�� SODFHG�� GLUHFWHG� DQG� RWKHUZLVH� DXWKRUL]HG� WR� DFW� E\�

'HIHQGDQWV��6W��0DU\¶V�5RPDQ�&DWKROLF�&KXUFK�D�N�D�5HVXUUHFWLRQ�3DULVK�DQG�$VFHQVLRQ�5RPDQ�

&DWKROLF� &KXUFK� D�N�D� 6W�� -XGH� WKH� $SRVWOH� 3DULVK� �FROOHFWLYHO\� KHUHLQ� ³'HIHQGDQWV´��� LQ�

FRQMXQFWLRQ�ZLWK�WKH�'LRFHVH�RI�%XIIDOR��1�<���KHUHLQ�³'LRFHVH´��DQG�RWKHU�SDULVKHV���

�� 3ULRU�WR�WKH�EDQNUXSWF\�RI�WKH�'LRFHVH��3ODLQWLII�EURXJKW�VXLW�DJDLQVW�WKH�'LRFHVH�

DQG�RWKHU�SDULVKHV���7KH�SUHVHQW�FRPSODLQW�LV�D�UHODWHG�DFWLRQ��

������������������������������������������������������������
1�PBͲ1�Doe��v.�Diocese�of�Buffalo�et.�al,�Index�No.�810245/2019.�
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�� 'XULQJ�D�SHULRG�RI�\HDUV�FRYHULQJ�DSSUR[LPDWHO\������������ZKHQ�3ODLQWLII�ZDV�

DERXW�������\HDUV�ROG��KH�ZDV�DEXVHG�E\�)U��7XFKROV��)U��1RJDUR��)U��0LNH��DQG�)U��3RSDGLFN�

ZKLOH�D�VWXGHQW�DW�6W��0DU\�RI�6RUURZV�6FKRRO�DQG�%LVKRS�)DOORQ�+LJK�6FKRRO�����

�� $W�DOO�UHOHYDQW�WLPHV��)U��7XFKROV�ZDV�KLUHG��UHWDLQHG��VXSHUYLVHG��SODFHG��GLUHFWHG�

DQG� RWKHUZLVH� DXWKRUL]HG� WR� DFW� E\� WKH� 'HIHQGDQW� 6W�� 0DU\� 5RPDQ� &DWKROLF� &KXUFK�� LQ�

FRQMXQFWLRQ�ZLWK�WKH�'LRFHVH�RI�%XIIDOR���

�� $W� DOO� UHOHYDQW� WLPHV�� )U�� 3RSDGLFN� ZDV� KLUHG�� UHWDLQHG�� VXSHUYLVHG�� SODFHG��

GLUHFWHG� DQG�RWKHUZLVH� DXWKRUL]HG� WR� DFW� E\� WKH�'HIHQGDQW�$VFHQVLRQ�5RPDQ�&DWKROLF�&KXUFK�

D�N�D�6W��-XGH�WKH�$SRVWOH�3DULVK��LQ�FRQMXQFWLRQ�ZLWK�WKH�'LRFHVH�RI�%XIIDOR���

�� 'HVSLWH� \HDUV� RI� UHIXVDO� WR� SXEOLFO\� DGGUHVV� UDPSDQW� FKLOG� DEXVH� E\� SULHVWV� DQG�

QXQV��7KH�'LRFHVH�RI�%XIIDOR�UHFHQWO\�SXEOLVKHG�D�ORQJ�OLVW�RI�FOHUJ\�LQ�WKHLU�HPSOR\�ZKR�ZHUH�

FUHGLEO\�DFFXVHG�RI�PROHVWLQJ�FKLOGUHQ����

�� ,Q�IDFW��WKH�5RPDQ�&DWKROLF�&KXUFK��WKH�'LRFHVH�RI�%XIIDOR��DQG�'HIHQGDQWV�KDYH�

ORQJ� NQRZQ� WKDW� VXEVWDQWLDO� QXPEHUV� RI� SULHVWV� DQG� QXQV� WKURXJKRXW� KLVWRU\�� DQG� XS� WR� DQG�

LQFOXGLQJ�WKH�SUHVHQW�GD\��YLRODWH�WKHLU�YRZV�RU�SURPLVHV�RI�FHOLEDF\�DQG�RWKHUZLVH�PLVEHKDYH�E\�

VROLFLWLQJ� VH[XDO� FRQWDFW� ZLWK� SDULVKLRQHUV� DQG� RWKHUV�� LQ� SDUWLFXODU� ZLWK� FKLOGUHQ� ZKR� DUH�

HQWUXVWHG� WR� WKHLU� VSLULWXDO� FDUH� DQG� JXLGDQFH�� 2IILFLDO� &KXUFK� GRFXPHQWV� GHDOLQJ� ZLWK� WKLV�

XQVSHDNDEOH� PLVFRQGXFW� VSDQ� WKH� FHQWXULHV�� PDQ\� RI� ZKLFK� ZHUH� DQG� DUH� ZHOO� NQRZQ� WR�

'HIHQGDQWV��

�� 1RWZLWKVWDQGLQJ�WKLV�NQRZOHGJH��DQG�WKH�ILGXFLDU\�GXW\�DQG�UHODWLRQVKLS�RI� WUXVW�

RZHG�WR�SDULVKLRQHUV�DQG�WKHLU�FKLOGUHQ��'HIHQGDQWV�QHJOLJHQWO\��UHFNOHVVO\��DQG�ZLOOIXOO\�IDLOHG�

WR�SURWHFW�3ODLQWLII� IURP�VH[XDO�DEXVH�E\�)U��7XFKROV�DQG�)U��3RSDGLFN��SHUPLWWHG� WKH�DEXVH� WR�

RFFXU��IDLOHG�WR�VXSHUYLVH�)U��7XFKROV�DQG�)U��3RSDGLFN��IDLOHG�WR�WLPHO\�LQYHVWLJDWH�)U��7XFKROV�
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DQG� )U�� 3RSDGLFN¶V� PLVFRQGXFW�� IDLOHG� WR� WUDLQ� PLQRU� SDULVKLRQHUV�� SDUHQWV�� FOHUJ\� PHPEHUV�

DQG�RU�DGXOW� VWDII� DERXW� WKH� ULVN�RI� VH[XDO� DEXVH� LQ� WKHLU� LQVWLWXWLRQ�� WR� LGHQWLI\� VLJQV�RI� VH[XDO�

DEXVH��JURRPLQJ�EHKDYLRUV��RU�VH[XDO�SUHGDWRUV��DQG�WR�UHSRUW�DQ\�VXVSLFLRQ�WKDW�D�PLQRU�PD\�EH�

JHWWLQJ� DEXVHG��PDOWUHDWHG�� JURRPHG�� RU� RWKHUZLVH� VH[XDOO\� DEXVHG�� DFWHG� WR� SURWHFW� WKHLU� RZQ�

VHOI�LQWHUHVW�WR�WKH�GHWULPHQW�RI�LQQRFHQW�FKLOGUHQ��DQG�DUH�RWKHUZLVH�UHVSRQVLEOH�IRU�)U��7XFKROV�

DQG� )U�� 3RSDGLFN¶V� VH[XDO� DVVDXOW� RI� 3ODLQWLII�� � DQG� 3ODLQWLII¶V� FRQVHTXHQWLDO� LQMXULHV� DQG�

GDPDJHV��

PARTIES 

��� 3ODLQWLII� LV� DQ� LQGLYLGXDO� UHVLGLQJ� LQ� WKH� 6WDWH� RI�1HZ�<RUN��$W� WKH� WLPH� RI� WKH�

HYHQWV�FRPSODLQHG�RI��KH�ZDV�D�PLQRU�UHVLGLQJ�LQ�(ULH�&RXQW\��1HZ�<RUN���

��� 3ODLQWLII�ZDV�ERUQ�RQ�1RYHPEHU����������

��� $W�DOO�UHOHYDQW�WLPHV��6W��0DU\¶V�5RPDQ�&DWKROLF�&KXUFK�ZDV�D�5RPDQ�&DWKROLF�

&KXUFK��RUJDQL]HG�SXUVXDQW� WR� WKH� ODZV�RI� WKH�6WDWH�RI�1HZ�<RUN�� ,W�ZDV�RSHUDWHG� LQ�*HQHVHH�

&RXQW\��1HZ�<RUN��ZLWK�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�DW����(OOLFRWW�6WUHHW��%DWDYLD��1<��������

$W�DOO� UHOHYDQW� DQG�PDWHULDO� WLPHV�� WKH�5RPDQ�&DWKROLF�%LVKRS�RI�%XIIDOR��1HZ�<RUN�ZDV� WKH�

3UHVLGHQW� RI� 6W�� 0DU\¶V� 5RPDQ� &DWKROLF� &KXUFK�� DQG� WKH� 5RPDQ� &DWKROLF� 9LFDU� *HQHUDO� RI�

%XIIDOR��1HZ�<RUN�ZDV�WKH�9LFH�3UHVLGHQW�RI�6W��0DU\¶V�5RPDQ�&DWKROLF�&KXUFK���

��� 2Q� RU� DERXW� ������ 6W��0DU\¶V�5RPDQ�&DWKROLF�&KXUFK�PHUJHG�ZLWK� 6W�� -RVHSK�

5RPDQ�&DWKROLF�&KXUFK� DQG� DGRSWHG� WKH� QDPH� RI� WKH�5HVXUUHFWLRQ� 3DULVK�� D�5RPDQ�&DWKROLF�

&KXUFK� RUJDQL]HG� SXUVXDQW� WR� WKH� ODZV� RI� WKH� 6WDWH� RI� 1HZ� <RUN�� ,W� LV� RSHUDWHG� LQ� *HQHVHH�

&RXQW\��1HZ�<RUN��ZLWK� LWV� SULQFLSDO� SODFH�RI� EXVLQHVV� DW� ����(DVW�0DLQ�6WUHHW��%DWDYLD��1<�

�������8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��'HIHQGDQW�5HVXUUHFWLRQ�3DULVK�DVVXPHG�VRPH�RU�DOO�RI�WKH�

OLDELOLWLHV�DQG�RU�DVVHWV�RI�'HIHQGDQW�6W��0DU\¶V�5RPDQ�&DWKROLF�&KXUFK��

FILED: ERIE COUNTY CLERK 04/27/2021 09:26 AM INDEX NO. 805379/2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 04/27/2021

5 of 19



�

�

��� $W�DOO�UHOHYDQW�WLPHV��$VFHQVLRQ�5RPDQ�&DWKROLF�&KXUFK�ZDV�D�5RPDQ�&DWKROLF�

&KXUFK��RUJDQL]HG�SXUVXDQW� WR� WKH� ODZV�RI� WKH�6WDWH�RI�1HZ�<RUN�� ,W�ZDV�RSHUDWHG� LQ�1LDJDUD�

&RXQW\�� 1HZ� <RUN�� ZLWK� LWV� SULQFLSDO� SODFH� RI� EXVLQHVV� DW� ���� 5RELQVRQ� 6WUHHW�� 1RUWK�

7RQDZDQGD�� 1<� ������� $W� DOO� UHOHYDQW� DQG� PDWHULDO� WLPHV�� WKH� 5RPDQ� &DWKROLF� %LVKRS� RI�

%XIIDOR��1HZ�<RUN�ZDV� WKH� 3UHVLGHQW� RI�$VFHQVLRQ�5RPDQ�&DWKROLF� &KXUFK�� DQG� WKH�5RPDQ�

&DWKROLF� 9LFDU� *HQHUDO� RI� %XIIDOR�� 1HZ� <RUN� ZDV� WKH� 9LFH�3UHVLGHQW� RI� $VFHQVLRQ� 5RPDQ�

&DWKROLF�&KXUFK��

��� 2Q�RU�DERXW�������$VFHQVLRQ�5RPDQ�&DWKROLF�&KXUFK�PHUJHG�ZLWK�DQG�DGRSWHG�

WKH� QDPH�RI�6W�� -XGH� WKH�$SRVWOH�3DULVK�� D�5RPDQ�&DWKROLF�&KXUFK� RUJDQL]HG� SXUVXDQW� WR� WKH�

ODZV�RI�WKH�6WDWH�RI�1HZ�<RUN��,W�LV�RSHUDWHG�LQ�*HQHVHH�&RXQW\��1HZ�<RUN��ZLWK�LWV�SULQFLSDO�

SODFH� RI� EXVLQHVV� DW� ���� 1LDJDUD� )DOOV� %RXOHYDUG�� 1RUWK� 7RQDZDQGD�� 1<� ������� 8SRQ�

LQIRUPDWLRQ� DQG� EHOLHI�� 'HIHQGDQW� 6W�� -XGH� WKH� $SRVWOH� 3DULVK� DVVXPHG� VRPH� RU� DOO� RI� WKH�

OLDELOLWLHV�DQG�RU�DVVHWV�RI�'HIHQGDQW�$VFHQVLRQ�5RPDQ�&DWKROLF�&KXUFK��

��� $W� DOO� UHOHYDQW� WLPHV�� 'HIHQGDQWV� 6W�� 0DU\¶V� 5RPDQ� &DWKROLF� &KXUFK� D�N�D�

5HVXUUHFWLRQ� 3DULVK� DQG�$VFHQVLRQ� 5RPDQ�&DWKROLF� &KXUFK� D�N�D� 6W�� -XGH� WKH�$SRVWOH� 3DULVK�

ZHUH�DQG�RU�DUH�VWLOO�XQGHU�WKH�GLUHFW�DXWKRULW\��FRQWURO��DQG�SURYLQFH�RI�WKH�'LRFHVH�RI�%XIIDOR���

�

FACTUAL ALLEGATIONS�

��� 3ODLQWLII�UHSHDWV�DQG�UH�DOOHJHV�DOO�SUHFHGLQJ�SDUDJUDSKV�RI�WKLV�&RPSODLQW���

��� )U��7XFKROV�ZDV�RUGDLQHG�D�5RPDQ�&DWKROLF�SULHVW�LQ�DSSUR[LPDWHO\��������

��� $W� WKH� WLPH� KH� VH[XDOO\� DEXVHG� 3ODLQWLII�� )U�� 7XFKROV� ZDV� HPSOR\HG� E\� WKH�

'LRFHVH��6W��0DU\�RI�6RUURZV�&KXUFK�DQG�6W��0DU\�RI�6RUURZV�6FKRRO�� DQG�XQGHU� WKHLU�GLUHFW�
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VXSHUYLVLRQ��HPSOR\��DQG�FRQWURO��7KH�IDFWV�FRQFHUQLQJ�KLV�DEXVH�DUH�VHW�IRUWK�LQ�WKH�HDUOLHU�ILOHG�

FRPSDQLRQ�DFWLRQ��See fn. 1, supra.�

��� %ULHIO\�VWDWHG�EHWZHHQ�WKH�\HDUV�RI�DSSUR[LPDWHO\������������)U��7XFKROV��DFWLQJ�

LQ�KLV�FDSDFLW\�DV�SULHVW��DQG�LQ�IXUWKHUDQFH�RI� WKH�EXVLQHVV�RI�'HIHQGDQWV��XVHG�KLV�SRVLWLRQ�DV�

SULHVW� WR� JDLQ� WKH� FRQILGHQFH� DQG� WUXVW� RI� 3ODLQWLII� WR� PDQLSXODWH� DQG�RU� FRHUFH� 3ODLQWLII� LQWR�

JUDWLI\LQJ�KLV�VH[XDO�GHVLUHV��

��� 2Q�PXOWLSOH�RFFDVLRQV��)U��7XFKROV�HQJDJHG�LQ�XQSHUPLWWHG��IRUFLEOH�DQG�KDUPIXO�

VH[XDO�FRQWDFW�ZLWK�3ODLQWLII��

��� 7KH�VH[XDO�FRQWDFW�ZDV�LQ�YLRODWLRQ�RI�$UWLFOH�����RI�1HZ�<RUN¶V�3HQDO�/DZ���

��� 3ULRU�WR�WKH�VH[XDO�DEXVH�RI�3ODLQWLII��LQ�RU�DERXW�����������)U��7XFKROV�VHUYHG�DV�

3DURFKLDO� 9LFDU� DW� 6W�� 6W�� 0DU\¶V� 5RPDQ� &DWKROLF� &KXUFK� D�N�D� 5HVXUUHFWLRQ� 3DULVK�� 7KLV�

'HIHQGDQW� QHJOLJHQWO\� UHWDLQHG� )U�� 7XFKROV� ZLWK� NQRZOHGJH� RI� KLV� SURSHQVLW\� IRU� WKH� W\SH� RI�

EHKDYLRU� ZKLFK� UHVXOWHG� LQ� 3ODLQWLII¶V� LQMXULHV�� DQG� GLG� QRW� WDNH� VWHSV� WR� SUHYHQW� KLV� DEXVH� RI�

PLQRUV�RU�WR�UHSRUW�KLP�WR�WKH�DXWKRULWLHV��

��� )U��3RSDGLFN�ZDV�RUGDLQHG�D�5RPDQ�&DWKROLF�SULHVW�LQ�DSSUR[LPDWHO\��������

��� $W� WKH� WLPH� KH� VH[XDOO\� DEXVHG� 3ODLQWLII�� )U�� 3RSDGLFN� ZDV� HPSOR\HG� E\� WKH�

'LRFHVH�DQG�%LVKRS�)DOORQ�+LJK�6FKRRO��DQG�XQGHU�WKHLU�GLUHFW�VXSHUYLVLRQ��HPSOR\��DQG�FRQWURO��

7KH� IDFWV� FRQFHUQLQJ� KLV� DEXVH� DUH� VHW� IRUWK� LQ� WKH� HDUOLHU� ILOHG� FRPSDQLRQ� DFWLRQ�� See fn. 1, 

supra.�

��� %ULHIO\� VWDWHG� EHWZHHQ� WKH� \HDUV� RI� DSSUR[LPDWHO\� ����������� )U�� 3RSDGLFN��

DFWLQJ� LQ� KLV� FDSDFLW\� DV� SULHVW�� DQG� LQ� IXUWKHUDQFH� RI� WKH� EXVLQHVV� RI� 'HIHQGDQWV�� XVHG� KLV�

SRVLWLRQ� DV� SULHVW� WR� JDLQ� WKH� FRQILGHQFH� DQG� WUXVW� RI� 3ODLQWLII� WR� PDQLSXODWH� DQG�RU� FRHUFH�

3ODLQWLII�LQWR�JUDWLI\LQJ�KLV�VH[XDO�GHVLUHV��

FILED: ERIE COUNTY CLERK 04/27/2021 09:26 AM INDEX NO. 805379/2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 04/27/2021

7 of 19



�

�

��� 2Q�PXOWLSOH�RFFDVLRQV��)U��3RSDGLFN�HQJDJHG�LQ�XQSHUPLWWHG��IRUFLEOH�DQG�KDUPIXO�

VH[XDO�FRQWDFW�ZLWK�3ODLQWLII��

��� 7KH�VH[XDO�FRQWDFW�ZDV�LQ�YLRODWLRQ�RI�$UWLFOH�����RI�1HZ�<RUN¶V�3HQDO�/DZ���

��� 3ULRU�WR�WKH�VH[XDO�DEXVH�RI�3ODLQWLII��LQ�RU�DERXW������������)U��3RSDGLFN�VHUYHG�

DV� 3DURFKLDO� 9LFDU� DW� $VFHQVLRQ� &KXUFK� D�N�D� 6W�� -XGH� WKH� $SRVWOH� 3DULVK�� 7KLV� 'HIHQGDQW�

QHJOLJHQWO\� UHWDLQHG� )U�� 3RSDGLFN� ZLWK� NQRZOHGJH� RI� KLV� SURSHQVLW\� IRU� WKH� W\SH� RI� EHKDYLRU�

ZKLFK�UHVXOWHG�LQ�3ODLQWLII¶V�LQMXULHV��DQG�GLG�QRW�WDNH�VWHSV�WR�SUHYHQW�KLV�DEXVH�RI�PLQRUV�RU�WR�

UHSRUW�KLP�WR�WKH�DXWKRULWLHV��

��� 3ULRU� WR� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN¶V� VH[XDO� DEXVH� RI� 3ODLQWLII� KHUHLQ��

'HIHQGDQWV�DQG�WKHLU�UHVSHFWLYH�H[HFXWLYH�RIILFHUV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�LW�ZDV�QRW�VDIH�WR�

DOORZ�)U��7XFKROV� DQG�)U�� 3RSDGLFN� WR� KDYH� XQVXSHUYLVHG� FRQWDFW�ZLWK�PLQRU� FKLOGUHQ�� LQ� WKDW�

ERWK�SULHVWV�SRVHG�D�VH[XDO�GDQJHU�WR�PLQRU�FKLOGUHQ���

��� 7KH� 5RPDQ� &DWKROLF� %LVKRS� DQG� 9LFDU� *HQHUDO� RI� %XIIDOR� FRQFHDOHG� WKH�

LQIRUPDWLRQ�DERXW�WKH�GDQJHU�)U��7XFKROV�DQG�)U��3RSDGLFN�SRVHG�WR�PLQRU�FKLOGUHQ��LQ�RUGHU�WKDW�

WKH� 5RPDQ� &DWKROLF� %LVKRS� DQG� 9LFDU� *HQHUDO� RI� %XIIDOR� FRXOG� DVVLJQ� )U�� 7XFKROV� DQG� )U��

3RSDGLFN� WR� ZRUN� DW� SDULVKHV�� LQFOXGLQJ� 'HIHQGDQWV�� DQG� 'HIHQGDQWV� DLGHG� DQG� DEHWWHG� WKH�

5RPDQ�&DWKROLF�%LVKRS�DQG�9LFDU�*HQHUDO�RI�%XIIDOR� LQ�FRQFHDOLQJ� WKH� LQIRUPDWLRQ�DERXW� WKH�

GDQJHU�)U��7XFKROV�DQG�)U��3RSDGLFN�SRVHG�WR�PLQRU�FKLOGUHQ��

��� )U��7XFKROV�ZDV�DVVLJQHG�WR�WKH�SRVLWLRQ�RI�SULHVW�DW�6W��0DU\¶V�5RPDQ�&DWKROLF�

&KXUFK�D�N�D�5HVXUUHFWLRQ�3DULVK��+LV�GXWLHV� LQFOXGHG� LQWHUDFWLQJ�ZLWK�FKLOGUHQ�� LQFOXGLQJ�DOWDU�

ER\V�� VWXGHQWV�� DQG� FKLOGUHQ� DWWHQGLQJ� 'HIHQGDQW� 6W�� 0DU\¶V� 5RPDQ� &DWKROLF� &KXUFK� D�N�D�

5HVXUUHFWLRQ�3DULVK��DQG�SDUWLFLSDWLQJ�LQ�WKH�VDFUDPHQWV���
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�

��� )U��3RSDGLFN�ZDV�DVVLJQHG�WR�WKH�SRVLWLRQ�RI�SULHVW�DW�$VFHQVLRQ�5RPDQ�&DWKROLF�

&KXUFK�D�N�D�6W��-XGH�WKH�$SRVWOH�3DULVK��+LV�GXWLHV�LQFOXGHG�LQWHUDFWLQJ�ZLWK�FKLOGUHQ��LQFOXGLQJ�

DOWDU�ER\V��VWXGHQWV��DQG�FKLOGUHQ�DWWHQGLQJ�'HIHQGDQW�$VFHQVLRQ�5RPDQ�&DWKROLF�&KXUFK�D�N�D�

6W��-XGH�WKH�$SRVWOH�3DULVK��DQG�SDUWLFLSDWLQJ�LQ�WKH�VDFUDPHQWV���

��� ,Q� WKH� SHUIRUPDQFH� RI� WKHLU� GXWLHV�� 'HIHQGDQWV� DXWKRUL]HG� )U�� 7XFKROV� DQG� )U��

3RSDGLFN�WR�EH�DORQH�ZLWK�PLQRU�ER\V��DQG�WR�KDYH�XQIHWWHUHG�DQG�XQVXSHUYLVHG�DFFHVV�WR�WKHP�

RQ�'HIHQGDQWV¶�SURSHUW\���

��� 'HIHQGDQWV� 6W�� 0DU\¶V� 5RPDQ� &DWKROLF� &KXUFK� D�N�D� 5HVXUUHFWLRQ� 3DULVK� DQG�

$VFHQVLRQ�5RPDQ�&DWKROLF�&KXUFK�D�N�D�6W�� -XGH� WKH�$SRVWOH�3DULVK� UHTXLUHG�SDULVKLRQHUV�DQG�

VWXGHQWV� WR� DFFHSW� DQG� REH\� JXLGDQFH�� GLVFLSOLQH�� DQG� LQVWUXFWLRQ� IURP� )U�� 7XFKROV� DQG� )U��

3RSDGLFN�DQG�RWKHU�FOHUJ\�PHPEHUV���

��� %\� DVVLJQLQJ� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN� WR� WKH� UROH� RI� SULHVW� DQG� SDURFKLDO�

9LFDU��'HIHQGDQWV�JDYH�)U��7XFKROV�DQG�)U��3RSDGLFN�FRPSOHWH�XQIHWWHUHG�DFFHVV�WR�PLQRUV��DQG�

HPSRZHUHG� WKHP� WR� JURRP�� JXLGH�� GLVFLSOLQH�� DQG� RWKHUZLVH� H[HUFLVH� FRPSOHWH� DXWKRULW\� RYHU�

PLQRUV��

��� 3ODLQWLII� ZDV� UDLVHG� DV� D� &DWKROLF�� DQG� DW� DOO� UHOHYDQW� WLPHV� KDG� GHYHORSHG� D�

UHYHUHQFH��UHVSHFW�DQG�RU�IHDU�IRU�WKH�&DWKROLF�&KXUFK�DQG�LWV�FOHUJ\��LQFOXGLQJ�)U��7XFKROV�DQG�

)U��3RSDGLFN��

��� 7KH� 9DWLFDQ� DQG� RWKHU� FKXUFK� DXWKRULWLHV� DGGUHVVHG� WKH� SUREOHP� RI� FOHUJ\� VH[�

DEXVH� RQ� FRXQWOHVV� RFFDVLRQV� SULRU� WR� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN¶V� DEXVH� RI� 3ODLQWLII�� DQG�

FRPPXQLFDWHG�DV�PXFK�ZLWK�DOO�OHYHOV�RI�&KXUFK�KLHUDUFK\�LQFOXGLQJ�ELVKRSV��'LRFHVDQ�OHDGHUV��

DQG� SDULVKHV�� $V� VXFK�� DW� DOO� UHOHYDQW� WLPHV�� 'HIHQGDQWV� ZHUH� ZHOO� DZDUH� WKDW� HUUDQW� VH[XDO�

EHKDYLRU�E\�VRPH�SULHVWV�ZDV�QRW�RQO\�ZLGHVSUHDG�EXW�SUHGLFWDEOH��
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��� 'HIHQGDQWV� RZHG� 3ODLQWLII� D� GXW\� RI� UHDVRQDEOH� FDUH� EHFDXVH� WKH\� KDG� VXSHULRU�

NQRZOHGJH�DERXW�WKH�ULVNV�WKHLU�IDFLOLWLHV��DJHQWV��FOHUJ\PHQ��DSSRLQWHHV�DQG�HPSOR\HHV�SRVHG�WR�

PLQRU� FKLOGUHQ�� WKH� ULVN� RI� DEXVH� LQ� JHQHUDO�� DQG� WKH� VSHFLILF� ULVNV� WKDW� )U�� 7XFKROV� DQG� )U��

3RSDGLFN�SRVHG�WR�3ODLQWLII���

��� 3ULRU�WR�WKH�WLPH�RI�3ODLQWLII¶V�DEXVH�E\�)U��7XFKROV�DQG�)U��3RSDGLFN��'HIHQGDQWV�

NQHZ�RU�VKRXOG�KDYH�NQRZQ�RI�QXPHURXV�DFWV�RI�VH[XDO�DVVDXOW�FRPPLWWHG�E\�FOHUJ\�PHPEHUV�

ZLWKLQ� WKH�'LRFHVH� DQG� HOVHZKHUH� LQ� WKH�5RPDQ�&DWKROLF� &KXUFK�� DQG� NQHZ� WKDW� WKHUH�ZDV� D�

VSHFLILF�GDQJHU�RI�FKLOG�VH[�DEXVH�IRU�FKLOGUHQ�LQ�WKHLU�LQVWLWXWLRQV���

��� 7KH�VH[XDO�DEXVH�RI�3ODLQWLII�E\�)U��7XFKROV�DQG�)U��3RSDGLFN�ZDV�IRUHVHHDEOH��

��� 3ULRU�WR�WKH�WLPH�RI�3ODLQWLII¶V�DEXVH�E\�)U��7XFKROV�DQG�)U��3RSDGLFN��'HIHQGDQWV�

NQHZ�RU�VKRXOG�KDYH�NQRZQ�RI�WKHLU�DFWV�RI�FKLOG�VH[XDO�DEXVH�RQ�RWKHU�PLQRUV���

��� 'HIHQGDQWV� KDG� WKH� GXW\� WR� UHDVRQDEO\�PDQDJH�� VXSHUYLVH�� FRQWURO� DQG�RU� GLUHFW�

SULHVWV�ZKR�VHUYHG�DW� WKHLU� UHVSHFWLYH� LQVWLWXWLRQV��DQG�D�GXW\�QRW� WR�DLG�SHGRSKLOHV�VXFK�DV�)U��

7XFKROV� DQG�)U��3RSDGLFN�E\� DVVLJQLQJ��PDLQWDLQLQJ�� DQG�RU� DSSRLQWLQJ� WKHP� WR�SRVLWLRQV�ZLWK�

DFFHVV�WR�PLQRUV��

��� 'HIHQGDQWV� RZHG� 3ODLQWLII� D� UHDVRQDEOH� GXW\� RI� FDUH� EHFDXVH� WKH\� DIILUPDWLYHO\�

VROLFLWHG�FKLOGUHQ�DQG�SDUHQWV�WR�VHQG�WKHLU�FKLOGUHQ�WR�WKHLU�IDFLOLWLHV��WKH\�XQGHUWRRN�FXVWRG\�RI�

PLQRU�FKLOGUHQ��WKH\�SURPRWHG�WKHLU�IDFLOLWLHV�DQG�SURJUDPV�DV�EHLQJ�VDIH�IRU�FKLOGUHQ��WKH\�KHOG�

RXW�WKHLU�DJHQWV��LQFOXGLQJ�)U��7XFKROV�DQG�)U��3RSDGLFN��DV�VDIH�WR�ZRUN�ZLWK�DQG�DURXQG�PLQRU�

ER\V�� WKH\�HQFRXUDJHG�SDUHQWV� DQG�FKLOGUHQ� WR� VSHQG� WLPH�ZLWK� WKHLU� DJHQWV�� DQG�RU� DXWKRUL]HG�

WKHLU� DJHQWV�� LQFOXGLQJ� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN�� WR� VSHQG� WLPH� ZLWK�� LQWHUDFW� ZLWK�� DQG�

UHFUXLW�FKLOGUHQ��
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�

��� 'HIHQGDQWV�RZHG�3ODLQWLII�D�GXW\�WR�SURWHFW�KLP�IURP�KDUP�EHFDXVH�'HIHQGDQWV¶�

DFWV�DQG�RPLVVLRQV�FUHDWHG�D�IRUHVHHDEOH�ULVN�RI�KDUP�WR�3ODLQWLII���

��� $V�D�UHVXOW�RI�WKH�IRUHJRLQJ��3ODLQWLII��KDV�VXIIHUHG�DQG�FRQWLQXHV�WR�VXIIHU��JUHDW�

SK\VLFDO�DQG�PHQWDO�SDLQ�DQG�DQJXLVK�� VHYHUH�DQG�SHUPDQHQW�HPRWLRQDO�GLVWUHVV��SV\FKRORJLFDO�

LQMXULHV��IHDU�DQG�DQ[LHW\��ZDV�SUHYHQWHG�DQG�ZLOO�FRQWLQXH�WR�EH�SUHYHQWHG�IURP�SHUIRUPLQJ�KLV�

QRUPDO� GDLO\� DFWLYLWLHV�� ZDV� DQG� ZLOO� FRQWLQXH� WR� EH� GHSULYHG� RI� � WKH� HQMR\PHQW� RI� OLIH¶V�

SOHDVXUHV��KDV�VXIIHUHG�DQG�FRQWLQXHV�WR�VXIIHU�ORVV�RI�VSLULWXDOLW\��KDV�VXIIHUHG�DQG�ZLOO�FRQWLQXH�

WR�VXIIHU�ORVV�RI�HDUQLQJV�DQG�HDUQLQJ�FDSDFLW\��KDV�LQFXUUHG�DQG�ZLOO�LQ�WKH�IXWXUH�LQFXU�H[SHQVHV�

IRU�PHGLFDO�DQG�SV\FKRORJLFDO�WUHDWPHQW��DQG�ZDV�RWKHUZLVH�GDPDJHG�LQ�DQ�DPRXQW�WKDW�H[FHHGV�

WKH�MXULVGLFWLRQDO�OLPLW�RI�WKH�ORZHU�FRXUWV�RI�WKLV�6WDWH��

��� 7R�WKH�H[WHQW�WKDW�DQ\�'HIHQGDQWV�SOHDG��RU�RWKHUZLVH�VHHN�WR�UHO\�XSRQ�$UWLFOH����

RI�WKH�1HZ�<RUN�&LYLO�3UDFWLFH�/DZ�DQG�5XOHV��&3/5��WR�KDYH�IDXOW�DSSRUWLRQHG�WR�DQRWKHU�

DOOHJHGO\�FXOSDEOH�SDUW\��3ODLQWLII�H[SUHVVO\�VWDWHV�WKDW�'HIHQGDQWV¶�FRQGXFW�IDOOV�ZLWKLQ�RQH�RU�

PRUH�RI�WKH�VXEGLYLVLRQV�RI�&3/5�������

�
FIRST CAUSE OF ACTION 

NEGLIGENT HIRING, RETENTION, SUPERVISON, AND DIRECTION�

��� 3ODLQWLII�UHSHDWV�DQG�UH�DOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

��� 3ULRU�WR�WKH�VH[XDO�DEXVH�RI�3ODLQWLII��'HIHQGDQWV�OHDUQHG�RU�VKRXOG�KDYH�OHDUQHG�

WKDW�)U��7XFKROV�DQG�)U��3RSDGLFN�ZHUH�QRW�ILW�WR�ZRUN�ZLWK�RU�DURXQG�FKLOGUHQ��

��� 'HIHQGDQWV�� E\� DQG� WKURXJK� WKHLU� DJHQWV�� VHUYDQWV� DQG�RU� HPSOR\HHV�� EHFDPH�

DZDUH�� RU� VKRXOG�KDYH�EHFRPH�DZDUH�RI�)U��7XFKROV� DQG�)U��3RSDGLFN¶V�SURSHQVLW\� WR� FRPPLW�

VH[XDO�DEXVH�DQG�RI�WKH�ULVN�WR�3ODLQWLII¶V�VDIHW\��
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��� 'HIHQGDQWV�QHJOLJHQWO\�UHWDLQHG�)U��7XFKROV�DQG�)U��3RSDGLFN�ZLWK�NQRZOHGJH�RI�

WKHLU�SURSHQVLW\�IRU�WKH�W\SH�RI�EHKDYLRU�ZKLFK�UHVXOWHG�LQ�3ODLQWLII¶V�LQMXULHV��

��� $W� DOO� UHOHYDQW� WLPHV� 'HIHQGDQWV� KDG� D� GXW\� WR� H[HUFLVH� GXH� FDUH� LQ� KLULQJ��

DSSRLQWLQJ��DVVLJQLQJ��UHWHQWLRQ��VXSHUYLVLRQ�DQG�GLUHFWLRQ�RI�)U��7XFKROV�DQG�)U��3RSDGLFN�VR�DV�

WR�SURWHFW�PLQRU�FKLOGUHQ�� LQFOXGLQJ�3ODLQWLII��ZKR�ZHUH� OLNHO\� WR�FRPH�LQWR�FRQWDFW�ZLWK� WKHP��

DQG�RU�XQGHU�WKHLU�LQIOXHQFH�RU�VXSHUYLVLRQ��DQG�WR�HQVXUH�WKDW�)U��7XFKROV�DQG�)U��3RSDGLFN�GLG�

QRW�XVH�WKLV�DVVLJQHG�SRVLWLRQ�WR�LQMXUH�PLQRUV�E\�VH[XDO�DVVDXOW��FRQWDFW�RU�DEXVH��

��� 'HIHQGDQWV�ZHUH�QHJOLJHQW�DQG�IDLOHG�WR�XVH�UHDVRQDEOH�FDUH�LQ�KLULQJ��DSSRLQWLQJ��

DVVLJQLQJ�� DQG� UHWHQWLRQ� RI� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN�� IDLOHG� WR� SURSHUO\� LQYHVWLJDWH� WKHLU�

EDFNJURXQG� DQG� HPSOR\PHQW� KLVWRU\�� DQG�RU� KLUHG�� DSSRLQWHG� DQG�RU� DVVLJQHG� WKHP� WR�

'HIHQGDQWV¶�UHVSHFWLYH� LQVWLWXWLRQV��ZKHQ�'HIHQGDQWV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�RI�IDFWV� WKDW�

ZRXOG�PDNH�WKHP�D�GDQJHU�WR�FKLOGUHQ��DQG�'HIHQGDQWV�ZHUH�RWKHUZLVH�QHJOLJHQW��

��� 'HIHQGDQWV�ZHUH� QHJOLJHQW� DQG� GLG� QRW� XVH� UHDVRQDEOH� FDUH� LQ� WKHLU� VXSHUYLVLRQ�

DQG�GLUHFWLRQ�RI�)U��7XFKROV�DQG�)U��3RSDGLFN��IDLOHG�WR�PRQLWRU�WKHLU�DFWLYLWLHV��IDLOHG�WR�RYHUVHH�

WKH�PDQQHU�LQ�ZKLFK�WKH\�FDUULHG�RXW�WKH�GXWLHV�WR�ZKLFK�'HIHQGDQWV�DVVLJQHG�WKHP��HYHQ�WKRXJK�

WKH\� NQHZ� RU� VKRXOG� KDYH� NQRZQ� WKDW� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN� SRVHG� D� WKUHDW� RI� VH[XDO�

DEXVH� WR� PLQRUV�� DOORZHG� WKH� PLVFRQGXFW� GHVFULEH� DERYH� WR� RFFXU� DQG� FRQWLQXH�� IDLOHG� WR�

LQYHVWLJDWH� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN¶V� GDQJHURXV� DFWLYLWLHV� DQG� UHPRYH� WKHP� IURP� WKHLU�

SUHPLVHV��DQG�'HIHQGDQWV�ZHUH�RWKHUZLVH�QHJOLJHQW��

��� )U��7XFKROV�DQG�)U��3RSDGLFN�ZRXOG�QRW�KDYH�EHHQ�LQ�D�SRVLWLRQ�WR�VH[XDOO\�DEXVH�

3ODLQWLII�KDG�'HIHQGDQWV�QRW�EHHQ�QHJOLJHQW�LQ�WKH�KLULQJ��UHWHQWLRQ��VXSHUYLVLRQ��DQG�GLUHFWLRQ�RI�

)U��7XFKROV�DQG�)U��3RSDGLFN��
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��� 'HIHQGDQWV¶� DIRUHVDLG� DFWLRQV� ZHUH� ZLOOIXO�� ZDQWRQ�� PDOLFLRXV�� UHFNOHVV�� DQG�RU�

RXWUDJHRXV�LQ�WKHLU�GLVUHJDUG�IRU�WKH�ULJKWV�DQG�VDIHW\�RI�3ODLQWLII��

��� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� 'HIHQGDQWV¶� PLVFRQGXFW�� 3ODLQWLII� VXIIHUHG�

JUDYH� LQMXU\�� LQFOXGLQJ� WKH� SK\VLFDO�� SV\FKRORJLFDO� DQG� HPRWLRQDO� LQMXU\� DQG� GDPDJHV� DV�

GHVFULEHG�DERYH��

��� %\� WKH� UHDVRQ� RI� WKH� IRUHJRLQJ�� 'HIHQGDQWV� DUH� OLDEOH� WR� 3ODLQWLII� IRU�

FRPSHQVDWRU\�DQG�SXQLWLYH�GDPDJHV�� LQ�DQ�DPRXQW� WR�EH�GHWHUPLQHG�DW� WULDO�� LQ�DQ�DPRXQW� WKDW�

H[FHHGV�WKH�MXULVGLFWLRQDO�OLPLW�RI�WKH�ORZHU�FRXUWV�RI�WKLV�6WDWH��WRJHWKHU�ZLWK�LQWHUHVW�DQG�FRVWV��

SECOND CAUSE OF ACTION 

NEGLIGENT, RECKLESS, AND WILLFUL MISCONDUCT 

��� 3ODLQWLII�UHSHDWV�DQG�UH�DOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

��� 'HIHQGDQWV� ZHUH� QHJOLJHQW� DQG� GLG� QRW� XVH� UHDVRQDEOH� FDUH� LQ� WKHLU� WUDLQLQJ�� LI�

DQ\��RI�PLQRUV�DQG�RU�WKHLU�SDUHQWV�DERXW�WKH�ULVN�RI�VH[XDO�DEXVH�LQ�WKHLU�LQVWLWXWLRQ�DQG�IDFLOLWLHV��

WR� LGHQWLI\� VLJQV� RI� VH[XDO� DEXVH�� JURRPLQJ� EHKDYLRUV�� RU� VH[XDO� SUHGDWRUV�� DQG� WR� UHSRUW� DQ\�

VXVSLFLRQ� WKDW� D� PLQRU� PD\� EH� JHWWLQJ� DEXVHG�� PDOWUHDWHG�� JURRPHG�� RU� RWKHUZLVH� VH[XDOO\�

DEXVHG��

��� 'HIHQGDQWV� ZHUH� QHJOLJHQW� DQG� GLG� QRW� XVH� UHDVRQDEOH� FDUH� LQ� WKHLU� WUDLQLQJ�� LI�

DQ\�� RI� DGXOW� VWDII� � DERXW� WKH� ULVN�RI� VH[XDO� DEXVH� LQ� WKHLU� LQVWLWXWLRQ� DQG� IDFLOLWLHV�� WR� LGHQWLI\�

VLJQV�RI�VH[XDO�DEXVH��JURRPLQJ�EHKDYLRUV��RU�VH[XDO�SUHGDWRUV��DQG�WKHLU�VWDWXWRU\�GXW\�WR�UHSRUW�

DQ\�VXVSLFLRQ� WKDW�D�PLQRU�PD\�EH�JHWWLQJ�DEXVHG��PDOWUHDWHG��JURRPHG��RU�RWKHUZLVH� VH[XDOO\�

DEXVHG��
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��� $W� DOO� UHOHYDQW� WLPHV�� 'HIHQGDQWV� DIILUPDWLYHO\� DQG�RU� LPSOLHGO\� UHSUHVHQWHG� WR�

PLQRU�FKLOGUHQ�� WKHLU� IDPLOLHV�DQG� WKH�JHQHUDO�SXEOLF� WKDW�FOHUJ\�� LQFOXGLQJ�)U��7XFKROV�DQG�)U��

3RSDGLFN��GLG�QRW�SRVH�D�ULVN�DQG�RU�WKDW�WKH\�GLG�QRW�KDYH�D�KLVWRU\�RI�VH[XDOO\�DEXVLQJ�FKLOGUHQ��

DQG�WKDW�FKLOGUHQ��ZRXOG�EH�VDIH�LQ�WKHLU�FDUH��

��� 'HIHQGDQWV� NQHZ� RU� VKRXOG� KDYH� NQRZQ� WKLV� UHSUHVHQWDWLRQ� ZDV� IDOVH� DQG� WKDW�

HPSOR\LQJ�FOHUJ\��LQFOXGLQJ�)U��7XFKROV�DQG�)U��3RSDGLFN��DQG�JLYLQJ�WKHP�XQIHWWHUHG�DFFHVV�WR�

FKLOGUHQ��LQFOXGLQJ�3ODLQWLII��SRVHG�DQ�XQDFFHSWDEOH�ULVN�RI�KDUP�WR�FKLOGUHQ��

��� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��'HIHQGDQWV�FRYHUHG�XS�DFWV�RI�DEXVH�E\�)U��7XFKROV�

DQG� )U�� 3RSDGLFN� DQG� FRQFHDOHG� IDFWV� FRQFHUQLQJ� )U�� 7XFKROV� DQG� )U�� 3RSDGLFN¶V� VH[XDO�

PLVFRQGXFW�IURP�3ODLQWLII�DQG�KLV�IDPLO\��

��� 'HIHQGDQWV� ZHUH� QHJOLJHQW� DQG� GLG� QRW� XVH� UHDVRQDEOH� FDUH� LQ� WKHLU� WUDLQLQJ�� LI�

DQ\�� RI�PLQRU� SDULVKLRQHUV� DQG� SDUHQWV� DERXW� WKH� ULVN� RI� VH[XDO� DEXVH� LQ� WKHLU� LQVWLWXWLRQ� DQG�

IDFLOLWLHV�� WR� LGHQWLI\� VLJQV� RI� VH[XDO� DEXVH�� JURRPLQJ� EHKDYLRUV�� RU� VH[XDO� SUHGDWRUV�� DQG� WR�

UHSRUW� DQ\� VXVSLFLRQ� WKDW� D� PLQRU� PD\� EH� JHWWLQJ� DEXVHG�� PDOWUHDWHG�� JURRPHG�� RU� RWKHUZLVH�

VH[XDOO\�DEXVHG��

��� %\� IDLOLQJ� WR� GLVFORVH� WKH� LGHQWLWLHV�� KLVWRULHV� DQG� LQIRUPDWLRQ� DERXW� VH[XDOO\�

DEXVLYH�FOHUJ\�LQ�WKHLU�HPSOR\��LQFOXGLQJ�)U��7XFKROV�DQG�)U��3RSDGLFN��'HIHQGDQWV�XQUHDVRQDEO\�

GHSULYHG� WKH� IDPLOLHV� RI� FKLOGUHQ� HQWUXVWHG� WR� WKHLU� FDUH�� LQFOXGLQJ� 3ODLQWLII�� RI� WKH� DELOLW\� WR�

SURWHFW�WKHLU�FKLOGUHQ��

��� 'HIHQGDQWV� IDLOHG� WR� ZDUQ� 3ODLQWLII� DQG� KLV� SDUHQWV� WKDW� )U�� 7XFKROV� DQG� )U��

3RSDGLFN�SRVHG�D�ULVN�RI�FKLOG�VH[XDO�DVVDXOW��

��� 7KH�FRQGXFW�RI�'HIHQGDQWV�DV�GHVFULEHG�KHUHLQ�ZDV�GRQH�ZLWK�XWWHU�GLVUHJDUG�DV�WR�

WKH�SRWHQWLDO�SURIRXQG�LQMXULHV�ZKLFK�ZRXOG�HQVXH��DQG�ZLWK�GHSUDYHG�LQGLIIHUHQFH�WR�WKH�KHDOWK�
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DQG�ZHOO�EHLQJ�RI�FKLOGUHQ��DQG�WR�WKH�IDFW�WKDW�'HIHQGDQWV�ZHUH�NQRZLQJO\�VXEMHFWLQJ�FKLOGUHQ�LQ�

WKHLU�FKDUJH��LQFOXGLQJ�3ODLQWLII��WR�VH[XDO�FULPHV��

��� 'HIHQGDQWV¶�DIRUHVDLG�DFWLRQV�ZHUH�QHJOLJHQW��UHFNOHVV��ZLOOIXO�DQG�ZDQWRQ�LQ�WKHLU�

GLVUHJDUG�IRU�WKH�ULJKWV�DQG�VDIHW\�RI�FKLOGUHQ��LQFOXGLQJ�3ODLQWLII��

��� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� 'HIHQGDQWV¶� PLVFRQGXFW�� 3ODLQWLII� VXIIHUHG�

JUDYH� LQMXU\�� LQFOXGLQJ� WKH� SK\VLFDO�� SV\FKRORJLFDO� DQG� HPRWLRQDO� LQMXU\� DQG� GDPDJHV� DV�

GHVFULEHG�DERYH��

��� %\� WKH� UHDVRQ� RI� WKH� IRUHJRLQJ�� 'HIHQGDQWV� DUH� OLDEOH� WR� 3ODLQWLII� IRU�

FRPSHQVDWRU\�DQG�SXQLWLYH�GDPDJHV�� LQ�DQ�DPRXQW� WR�EH�GHWHUPLQHG�DW� WULDO�� LQ�DQ�DPRXQW� WKDW�

H[FHHGV�WKH�MXULVGLFWLRQDO�OLPLW�RI�WKH�ORZHU�FRXUWV�RI�WKLV�6WDWH��WRJHWKHU�ZLWK�LQWHUHVW�DQG�FRVWV��

THIRD CAUSE OF ACTION 

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

��� 3ODLQWLII�UHSHDWV�DQG�UH�DOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

��� 7KH� VH[XDO� DEXVH� RI� 3ODLQWLII� ZDV� H[WUHPH� DQG� RXWUDJHRXV� FRQGXFW�� EH\RQG� DOO�

SRVVLEOH�ERXQGV�RI�GHFHQF\��DWURFLRXV�DQG�LQWROHUDEOH�LQ�D�FLYLOL]HG�ZRUOG��

��� 'HIHQGDQWV¶� DIRUHVDLG� QHJOLJHQW�� JURVVO\� QHJOLJHQW� DQG� UHFNOHVV� PLVFRQGXFW�

HQGDQJHUHG�3ODLQWLII¶V�VDIHW\�DQG�FDXVHG�KLP�WR�IHDU�IRU�KLV�RZQ�VDIHW\��

��� 'HIHQGDQWV�NQHZ�RU�GLVUHJDUGHG� WKH� VXEVWDQWLDO�SUREDELOLW\� WKDW�)U��7XFKROV�DQG�

)U��3RSDGLFN�ZRXOG�FDXVH�VHYHUH�HPRWLRQDO�GLVWUHVV�WR�3ODLQWLII���

��� $V�D�GLUHFW� DQG�SUR[LPDWH� UHVXOW� RI�'HIHQGDQWV¶� IRUHJRLQJ�PLVFRQGXFW��3ODLQWLII�

VXIIHUHG� VHYHUH� HPRWLRQDO� GLVWUHVV� LQFOXGLQJ� SV\FKRORJLFDO� DQG� HPRWLRQDO� LQMXU\� DV� GHVFULEHG�

DERYH����
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��� %\� WKH� UHDVRQ� RI� WKH� IRUHJRLQJ�� 'HIHQGDQWV� DUH� OLDEOH� WR� 3ODLQWLII� IRU�

FRPSHQVDWRU\� DQG� SXQLWLYH� GDPDJHV� LQ� DQ� DPRXQW� WKDW� H[FHHGV� WKH� MXULVGLFWLRQDO� OLPLW� RI� WKH�

ORZHU�FRXUWV�RI�WKLV�6WDWH��SOXV�LQWHUHVW�DQG�FRVWV��

FOURTH CAUSE OF ACTION 

BREACH OF STATUTORY DUTIES TO REPORT 

��� 3ODLQWLII�UHSHDWV�DQG�UH�DOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

��� 3XUVXDQW�WR�1�<��6RF��6HUY��/DZ��������DQG������'HIHQGDQWV�KDG�D�VWDWXWRU\�GXW\�

WR�UHSRUW�UHDVRQDEOH�VXVSLFLRQ�RI�DEXVH�RI�FKLOGUHQ�LQ�WKHLU�FDUH��

��� 'HIHQGDQWV�ZLOOIXOO\�DQG�RU�NQRZLQJO\�EUHDFKHG�WKHLU�VWDWXWRU\�GXW\�E\�IDLOLQJ�WR�

UHSRUW�UHDVRQDEOH�VXVSLFLRQ�RI�DEXVH�E\�)U��7XFKROV�DQG�)U��3RSDGLFN�RI�FKLOGUHQ�LQ�WKHLU�FDUH��

��� $V� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� 'HIHQGDQWV¶� IRUHJRLQJ� EUHDFKHV�� 3ODLQWLII�

VXIIHUHG�JUDYH�LQMXU\��LQFOXGLQJ�WKH�SK\VLFDO��SV\FKRORJLFDO�DQG�HPRWLRQDO�LQMXU\�DQG�GDPDJHV�DV�

GHVFULEHG�DERYH��

��� %\� UHDVRQ� RI� WKH� IRUHJRLQJ��'HIHQGDQWV� DUH� OLDEOH� WR�3ODLQWLII� IRU� FRPSHQVDWRU\�

DQG�SXQLWLYH�GDPDJHV� LQ�DQ�DPRXQW� WKDW�H[FHHGV� WKH� MXULVGLFWLRQDO� OLPLW�RI� WKH� ORZHU�FRXUWV�RI�

WKLV�6WDWH��SOXV�LQWHUHVW�DQG�FRVWV��

 

FIFTH CAUSE OF ACTION 

AIDING AND ABETTING FRAUD 

��� 3ODLQWLII�UHSHDWV�DQG�UH�DOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�VHW�IRUWK�DERYH�DV�LI�IXOO\�

VHW�IRUWK�KHUHLQ��

��� 7KH�5RPDQ�&DWKROLF�%LVKRS�DQG�9LFDU�*HQHUDO�RI�%XIIDOR�IUDXGXOHQWO\�
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FRQFHDOHG�IURP�WKH�SDULVKLRQHUV�RI���'HIHQGDQWV�LQIRUPDWLRQ�WKDW�ZRXOG�KDYH�VKRZQ�WKDW�)U��

7XFKROV�DQG�)U��3RSDGLFN�ZHUH�D��GDQJHU�WR�PLQRU�FKLOGUHQ��

��� 'HIHQGDQWV�KDG�LQIRUPDWLRQ�WKDW�ZRXOG�KDYH�VKRZQ�)U��7XFKROV�DQG�)U��3RSDGLFN�

ZHUH�D�GDQJHU�WR�PLQRU�FKLOGUHQ��'HIHQGDQWV�DVVLVWHG�WKH�5RPDQ�&DWKROLF�%LVKRS�DQG�9LFDU�

*HQHUDO�RI�%XIIDOR�LQ�IUDXGXOHQWO\�FRQFHDOLQJ�LQIRUPDWLRQ�IURP�WKH�SDULVKLRQHUV�DERXW�WKH�GDQJHU�

)U��7XFKROV�DQG�)U��3RSDGLFN�SRVHG�WR�SDULVKLRQHUV��

��� ,I�WKH�LQIRUPDWLRQ�DERXW�WKH�GDQJHU�)U��7XFKROV�DQG�)U��3RSDGLFN�SRVHG�WR�PLQRUV�

KDG�QRW�EHHQ�FRQFHDOHG�IURP�SDULVKLRQHUV��)U��7XFKROV�DQG�)U��3RSDGLFN�FRXOG�QRW�KDYH�EHHQ�

DVVLJQHG�WR�WKH�LQVWLWXWLRQV�ZKHUH�WKH\�VH[XDOO\�DVVDXOWHG��VH[XDOO\�DEXVHG��DQG�RU�KDG�VH[XDO�

FRQWDFW�ZLWK�WKH�3ODLQWLII��

��� 7R�DVVLVW�%XIIDOR¶V�5RPDQ�&DWKROLF�%LVKRS�DQG�9LFDU�*HQHUDO�LQ�IUDXGXOHQWO\�

FRQFHDOLQJ�WKH�LQIRUPDWLRQ�DERXW�)U��7XFKROV�DQG�)U��3RSDGLFN��'HIHQGDQWV�IDLOHG�WR�GLVFORVH�)U��

7XFKROV�DQG�)U��3RSDGLFN¶V�SURSHQVLW\�WR�VH[XDOO\�DEXVH�PLQRUV��DQG�LQWHQWLRQDOO\�FRQFHDOHG�

NQRZOHGJH�RI�)U��7XFKROV�DQG�)U��3RSDGLFN¶V�LQDSSURSULDWH�DQG�XQODZIXO�VH[XDO�DFWLYLWLHV��

NQRZLQJ�WKDW�PLQRU�FKLOGUHQ��LQFOXGLQJ�3ODLQWLII��LQ�RWKHU�SDULVKHV�ZKHUH�)U��7XFKROV�DQG�)U��

3RSDGLFN�ZHUH�DVVLJQHG�ZRXOG�UHO\�XSRQ�WKLV�PDWHULDO�RPLVVLRQ��

��� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�IRUHJRLQJ�PLVFRQGXFW��3ODLQWLII�KDV�

VXIIHUHG����������������������������������������������������������������������Ǥ�

��� %\�UHDVRQ�RI�WKH�IRUHJRLQJ��'HIHQGDQWV�DUH�OLDEOH�WR�WKH�3ODLQWLII��MRLQWO\��VHYHUDOO\�

DQG�RU�LQ�WKH�DOWHUQDWLYH�OLDEOH�WR�WKH�3ODLQWLII�IRU�FRPSHQVDWRU\�GDPDJHV�DQG�IRU�SXQLWLYH�

GDPDJHV��WRJHWKHU�ZLWK�LQWHUHVW�DQG�FRVWV��

�WHEREFORE��3ODLQWLII�SUD\V�IRU�MXGJPHQW�DV�IROORZV��
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D� $ZDUGLQJ� 3ODLQWLII� FRPSHQVDWRU\� GDPDJHV� IRU� KLV� LQMXULHV�� LQ� DQ� DPRXQW� WR� EH�

GHWHUPLQHG�DW�WULDO��

E� $ZDUGLQJ� 3ODLQWLII� SXQLWLYH� GDPDJHV� IRU� KLV� LQMXULHV�� LQ� DQ� DPRXQW� WR� EH�

GHWHUPLQHG�DW�WULDO��

F� $ZDUGLQJ�3ODLQWLII�SUHMXGJPHQW�LQWHUHVW��WR�WKH�H[WHQW�DYDLODEOH�E\�ODZ��

G� $ZDUGLQJ� 3ODLQWLIIV� FRVWV� DQG� GLVEXUVHPHQWV� DQG� DWWRUQH\V¶� IHHV� WR� WKH� H[WHQW�

DYDLODEOH�E\�ODZ��DQG�

H� $ZDUGLQJ�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WKLV�&RXUW�PD\�GHHP�MXVW�DQG�SURSHU� 

 

JURY TRIAL DEMANDED 

��� 3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\�RI�DOO�LVVXHV�WULDEOH�E\�MXU\�LQ�WKLV�DFWLRQ� 

�
�
'DWHG��$SULO����������
� �
� � � � � � � <RXUV��HWF��
�
� � � � � � � PHILLIPS & PAOLICELLI, LLP�
�
� �
�
� � � � � � � _/s/ Diane Paolicelli__________ 
� � � � � � � %\�� 'LDQH�3DROLFHOOL�
� � � � � � � � GSDROLFHOOL#S�ODZ�FRP��
� � � � � � � � 0LFKDHO�'H5XYH�
� � � � � � � � PGHUXYH#S�ODZ�FRP��
        ����7KLUG�$YHQXH��6L[WK�)ORRU�
� � � � � � � � 1HZ�<RUN��1HZ�<RUN�������
� � � � � � � � �������������
�
� � � � � � � � � �DQG��
�

3DXO�.��%DUU�
)DQL]]L�	�%DUU��3�&���

� � � � � � � � SEDUU#IDQL]]LDQGEDUU�FRP�

FILED: ERIE COUNTY CLERK 04/27/2021 09:26 AM INDEX NO. 805379/2021

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 04/27/2021

18 of 19



�

�

�� � � � � � � � �����3LQH�$YHQXH�
� � � � � � � � 1LDJDUD�)DOOV��1<�������
� � � � � � � � �������������
�

Attorneys for Plaintiff 
�

�

�

�

�

�

�

�
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